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STATEMENT

The statement of the case by counsel for appellants

in their brief is a fair one, and sufficiently full for all the

purposes of the case, and they having copied in full the

statute in question, we will not recopy it here.

ARGUMENT

I.

IKEECONCILABLE REPUGNANCY.

There is an irreconcilable repugnancy between the

subject matter of Sees. 1 and 3 of the act, relating to the

persons entitled to the benefits of the act, and one or the

other must give way, and we contend the latter. This is

the theory upon which the case was instituted and waged

in the lower court, and the theory upon which it was de-

cided.

Sec. 1 clearly, positively, definitely and affirmatively

gives the benefits of the act to all federal prisoners con-

victed, sentenced and confined prior to the taking effect of

the act, while Sec. 3 declares that the act shall apply only

to such prisoners sentenced after the taking effect of the

act. It is purely a question, which must give way to the

other.

II.

SUBJECT-MATTEE OF SECS. 1 & 3.

Sec. 1 of the act treats primarily, principally and

fully, two distinct subject matters, 1st, the matter of the



persons who shall be entitled to the benefits of the act, and

2ud, the benefits they shall derive therefrom.

Sec. 3 of the act treats four distinct subject matters,

three primarily, principally and solely, and one inciden-

tally only ; 1st, it fixes the date of the taking effect of the

act; 2nd, incidentally declares to whom the act shall ap-

ply ; 3rd, reserves the benefits of the old law of commuta-

tion of sentences, to persons sentenced prior to the taking

effect of the new law (if they would avail themselves of

it in preference to the benefits of the new law, also ex-

tended to them), and 4th, repeals the old law of commuta-

tion of sentences as to persons sentenced after the taking

effect of the new law.

III.

INTENT MANIFEST WITHIN THE ACT.

Counsel for appellants are in our view of the matter

grievously in error (Appellants' Brief, p. 8) in contending

that the only purpose of Sec. 1 was to fix the deductions

allowed, and incidentally only refers to the persons who

are entitled to the benefits of the act.

We appeal to the language of the section to support

our contention that the persons entitled to the benefits of

the act are as clearly, positively, definitely and affirmative-

ly designated, as are the deductions to be made. The lan-

guage of the section does not justify it, and there is no

reason or ground for the assertion that Sec. 1 treats prin-

cipally the subject matter of deductions, and incidentally

only the subject matter of the persons entitled to the de-

ductions. It is true Sec. 1 is the only section in which the

subject matter of deductions is treated. It is also true

that Sec. 1 is the only section in which the subject matter



of the persons entitled to the deductions is treated, if the

repugnant ]3ortion of Sec. 3 is eliminated or disregarded

as we contend it should be. And in all events it is in

Sec. 1 where the persons entitled to the benefits of the act

specially engaged the attention of congress, and it is in

this section and in this section only where they are clearly,

positively, definitely and affirmatively designated.

Counsel for appellants are also in error (Appellants'

Brief, p. 9) in contending that Sec. 3 treats only of two

matters, one the matter of the date of the taking effect

of the act, and the other the matter of the persons to whom

the act shall apply. This section clearly treats of four

distinct subject matters, as above stated. Three pri-

marily, principally and solely, and one incidentally. That

this section treats the three subject matters, the date of

the taking effect of the act, the matter of reservation of

benefits under the old law to sentences prior to the taking

effect of the act, and the matter of the repeal of the old

law as to persons sentenced subsequent to the taking ef-

fect of the act, primarily, principally and solely, cannot

be questioned, because these subject matters are not men-

tioned anj^where else in the act. And that this section also

treats the matter, of persons to whom the act shall apply,

incidentally only, should not be questioned, upon reflec-

tion how that matter is treated and disposed of in Sec. 1.

Any question pertaining to the date of the taking ef-

fect of the act, or the matter of the reservation of the

benefits of the old law to persons sentenced prior to the

taking effect of the act, and to the matter of the repeal of

the old law, recourse must be had to Sec. 3, for here these

matters are special, primarily, principally and solely

treated and disposed of, and they are the principal fea-



tures of tlie section. In the determination of all ques-

tions pertaining to the matter of the persons entitled to

the benefits of the act, under all rules of construction and

interpretation, recourse must be had to Sec. 1, where that

matter primarily and specially engaged the attention of

congress and where it is clearl}', positively and affirma-

tively provided to whom the benefits of the act shall ap-

ply, rather than to Sec. 3, which incidentally only treats

the question of persons entitled to the benefits of the act,

by negatively excluding the class of the appellee from

the benefits of the act, which were clearly, specially, defi-

nitely and affirmatively given to them by Sec. 1. For this

reason, as between Sees. 1 and 3, Sec. 1 must be resorted to

to ascertain the persons entitled to the benefits of the act,

for what one is clearly, specially, positively, definitely and

affirmatively given, he cannot be deprived of, by mere in-

cidental negative declarations inconsistent therewith.

For this reason the provisions of Sec. 3, in so far as

they are inconsistent or in conflict with the provisions of

Sec. 1, prescribing the persons entitled to the benefits of

the act, must give way.

Counsel for appellants give an unwarranted import-

ance and eifect to the provisions of Sec. 3 (Appellants'

Brief, pp. 9, 10, 11) and overdraw the effect of appellees'

contention, upon the provisions of that section.

There is nothing in the subject matters of Sec. 3,

there primarily, principally and solely treated, that is in

any manner inconsistent or in conflict with any other pro-

visions of the act.

The fact that the purpose of congress in inserting

these three subject matters specially and solely treated in

Sec. 3 ma}^ not be clear, or that they may be wise or un-



wise, necessary or unnecessary, or may have little force

or effect, is immaterial. But these provisions are not left""

without a purpose or effect. It was perfectly competent

for congress to fix a date for the taking effect of the act,

with or without a purpose for so doing. As to the mat-

ter of the reservation of the benefits of the old law to

prisoners sentenced prior to the taking effect of the act,

it may have been possible, as indicated by the statement

of Senator Hoar that some one in congress may have en-

tertained a doubt as to the power of congress to in any

manner deal with deductions already earned under the old

law. And as to the other provision, the matter of the re-

peal of the old law as to persons sentenced subsequent to

the taking effect of the new law, it is the usual rei^ealing

clause. Thus these three subject matters of Sec. 3 are each

given some force and effect, and all the force and effect

that the language used warrants.

The injection of this subject matter of the persons en-

titled to the benefits of the act, in Sec. 3, is a queer propo-

sition, to say the least, and a queer way of dealing with a

matter already fully and positively provided for in the

body of the act. It makes no reference to the provisions of

Sec. 1 on the same subject—manifests no knowledged of

the existence of any such. It is not a proviso, nor an ex-

ception, nor a saving clause, but a mere incidental declara-

tion which is wholly inconsistent with and repugnent to

the provisions of Sec. 1, on the same subject, where the

same subject matter is one of the principal matters treat-

ed, and where it is fully, clearly, positively, definitely and

affirmatively treated and disjDOsed of.

AVhatever may have been the purpose of congress in

fixing the 30 day period for the taking effect of the act, it
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certainly conld not be the intent asserted by counsel for

appellant (Appellants' Brief, p. 9) viz., of informing the

courts of the time to be allowed future prisoners for good

behavior, so that they could take this into account in

passing sentence. The question of deductions for. good

behavior is something the courts have nothing to do with,

except to enforce Its alloivance, when earned. The sen-

tence is intended to be commensurate with the gravity of

the crime committed. The question of deductions for good

behavior are not, we assume, taken into consideration by

courts in passing sentence. It has no existence at the

time of sentence and maj^ never exist— it is something to

be earned by good behavior after sentence and incarcera-

tion, and its object is to induce good behavior after sen-

tence and confinement by the grace of the government.

In this connection we cite the logical and forcible

reasoning of Judge Wheeler—

In re Farrer, 133 Fed. 254.

In his decision of that case. Judge Wheeler deflects

the conflicting provisions of Sec. 3, as to the matter in

question, from Sec. 1 to Sec. 2, to which they naturally

and logically refer and thus conflict ceases and harmony

is made to reign, with far less violence to language and

more in accord with the rules of construction, than the

construction contended for by counsel for appellant, and

fully enforces the manifest purpose and intention of con-

gress and the office of the attorney general in the enact-

ment of the law.

The reversal of the Farrer case by the United States

Circuit Court of Appeals for the Second Circuit—

In re Farrer, 139 Fed. 260—



should not be followed. Evidently both the facts and the

law were either inconsiderately presented or loosely con-

sidered, and possibly both, in the case before the appel-

late court. The court, we hold, is grievously in error as

to the matters treated and the manner of their treatment

in botii Sees. 1 and 3. It evidently overlooks one of the

principal features and matters principally, specially, defi-

nitely and affirmatively treated in Sec. 1, namely, the mat-

ter of the persons entitled to the benefits of the act, and

looks upon that section as treating the matter of deduc-

tions solely and alone. It entirely overlooks in Sec. 3

two of the distinct subject matters there primarily, princi-

pally and solely treated, and looks upon the provisions

of that section as relating "exclusively to the time when

the act shall go into operation, and the persons to whom

it shall apply," and wholly ignores the fact that the mat-

ter of persons to whom the benefits of the act shall ap-

ply, is also treated in Sec. 1 in the full, positive and defi-

nite manner above stated. Evidently the facts relating

to the draft of the bill in the office of the attorney gen-

eral, and his letters to the judiciary committee of the

house, transmitting the bill with recommendation for its

passage, and minutely picturing the existing evil and de-

sired change, were not brought to the attention of the

court. Evidently the court was not informed that the

bill passed both houses without debate, and solely and

alone upon the recommendation of the attorney general,

contained in the letters referred to, which contain all of

the tangible evidence, outside of the act itself, and.most

conclusive evidence, of the intention and purpose of con-

gress in the enactment of the law. Had the court been

possessed of these facts, it could not have given the weight
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and importance it did to the provisions of Sec. 3, nor

have treated the provision of Sec. 3 of the act as it did.

Thus it clearly appears from the act itself that the

purpose and intention of congress, as to the matter of

persons entitled to the benefits of the act, was as de-

clared in Sec. 1. The purpose and intention of congress

being thus ascertained from the act itself, all provisions

of the act in conflict with that purpose and intention must

give way, even to the extent, if necessary, of being stricken

or entirely disregarded.

IV.

INTENT SHOWN WITHOUT THE ACT.

In such a case of conflict and repugnancy as exists

in this case the court has the right, and it is its duty, to

go outside of the act itself to ascertain the purpose and in-

tention of congress. It appears the act in its entirety, as

passed, was passed by both houses of congress without

debate (see Hanford's opinion), and as it seems solely

and alone upon the recommendation and request of the

office of the attorney general, where apparently the bill

(as passed) including immaterial amendments was drawn.

The letters of the attorney general transmitting the bill

and his suggested amendments to the judiciary commit-

tee of the house, and made a part of the report of the

committee, is the only tangible evidence of the purpose

and intention of congress in the matter outside of the act

itself. These letters clearly and succinctly set forth the

evils sought to be remedied, and the results sought to be

attained. That is, the unfairness, discrimination and

want of uniformity under the then existing laws in the

matter of deductions for good conduct in sentences of



federal prisoners, and the establishment of one uniform

rule applicable to all federal prisoners, and both as to

the evils sought to be remedied and results sought to be

attained, these letters clearly includes all federal prisoners

whether sentenced prior or subsequent to the taking ef-

fect of the act in question. The bill accompanying these

letters should be construed in connection therewith and

as far as possible made to reflect the full si)irit and im-

port thereof.

The report in full of the judiciary committee of the

house upon the bill in question and which contains these

letters in full of the attorney general as the chief feature

thereof is as follows:

57th Congress,
) ( Export
( House of Representatives, j

ist Session. j
j

No. 2145.

Commutation for Good Conduct for United States

Prisoners.

May 20, 1902, Referred to the House Calendar and

ordered to be printed.

Mr. Latham, from the Committee of the Judiciary,

submitted the following:

Report.

(To accompany H. R. 14411.)

The committee on the judiciary, to which was referred

the bill (H. R. 14411) to regulate commutation for good
conduct for United States prisoners, have considered the

same and respectfully recommend that it do pass with the

following amendment

:

In line 6, page 1, after the word "penitentiary," in-

sert the words "or jail."

Letters from the attorney general dated, respectively,
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j\Iay 12 and 16, 1902, are herewith submitted and made a

part of this report.

Your committee believe that the legislation proposed

by the bill is useful and necessary.

Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States

prisoners, there is no uniformity whatever, and experi-

ence has shown the necessity for some modification of the

statutes governing this subject, United States convicts

confined in United States prisons, as well as in some local

institutions, are allowed five days on each month of the

term, without regard to its length. If confined in a state

institution, however, which has a commutation system of

its own, they are subject to the terms of that system. It

thus happens that one class of United States convicts can

earn but sixty days a year, even if the sentence is for ten

years, while others, elsewhere confined, earn a much
larger reduction.

In order to correct this evil, and to place all United

States prisoners on an equal footing in this respect, I sub-

mit herewith draft of a bill for an act regulating commu-
tation for good conduct in the case of United States

prisoners. The table used has been compiled from the

laws governing this matter in the state of Massachusetts,

and is believed to be just and equitable. In the adminis-

tration of the laws as they are at present a great deal of

discontent and dissatisfaction is caused among the United

States prisoners, especially when transferred from a state

institution, where liberal commutations are allowed, to a

United States prison, where they can be given but five

days in each month, no matter how long their terms of sen-

tence may be.

It is hoped there will be no objection to the passage

11



of the bil], as the necessity for the legislation is believed

to be urgent.

Respectfully,

P. C. KNOX,
Attorney General.

HON. GEORGE W. RAY,
Chairman Judiciary Committee.

House of Representatives.

Commutation for Good Conduct for U. S. Prisoners.

Department of Justice,

Washington, D. C, May 16, 1902.

Sir: Referring to H. R. 14411, a bill to regulate com-
mutation for good conduct for United States prisoners,

now before the judiciary committee, I have the honor to

state that it is desirable that the terms of the bill should
apply to United States prisoners sentenced to United
States jails, of which there are several under the super-

vision of this department.
It is therefore requested that the words "or jail"

may be inserted in the bill in line 6 after the words
"United States penitentiary" and before the word "or"
in said line, so as to read "in any United States peniten-

tiarv or jail."

P. C. KNOX,
Attorney General.

HON. GEORGE W. RAY,
Chairman Judiciary Committee,

House of Representatives.

This report may be very properly considered in

arriving at the intent and purpose of congress.

26 Am. d Eng. Enc. Law, 2nd Ed., pp. 639-40.

The remarkable statement of Senator Hoar quoted by

counsel for appellants (Appellants' Brief, p. 14) is en-

titled to no consideration whatever, as evidencing the pur-

pose or intention of congress in the matter in question.

We make this statement with the most profound respect

for this great and good statesman and law-maker. But

it is a matter of common knowledge that in his latter
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years lie was so greatly weighed down by his great age

and his long, honorable and valuable public service, that

he was honored and respected in his high position, rather

than looked to for aid and assistance in practical affairs.

Then coming as this statement does, without any apparent

occasion for it, and after the bill had passed the senate

(it having theretofore passed the house), in connection

with the subject matter of the statement, it is entitled to

no consideration in determining the purpose and inten-

tion of congress in the matter, most especially when it

tends against uniformity, equality, fairness and above all

personal liberty. If the aged and honored senator was

no nearer correct on his facts than he was on his law

covered by the statement, it is highly possible that he

was entirely mistaken, and bowed down by his great age

had an entirely different matter in mind.

At any rate the intention or purpose of an individual

member of congress is not the intention or purpose of

congress.

26 A. & E. E. L., 2nd Ed., p. 638.

U. 8. vs. N. P. Ry. Co., 91 U. S. 72 ; 23 L. Ed. 224.

U. 8. vs. Oregon cG C. R. Co., 57 Fed. 426.

We must respectifully cite the decision of Judge Han-

ford in the case of tlie United 8tates vs. Turner Jackson,

copied in full in the printed record in that case (No, 1251)

in this court, to which reference is here made. This is a

full and clear application of the principles contended for

by us in this connection. This case was tried just

prior to the case at bar, and is identical with it in all ma-

terial particulars. The learned judge of the Western

District of Washington had the opinion of the Circuit

13



Court of Appeals, 2d Judicial District, before him when

the case at bar was heard.

V.

RULES OF CONSTRUCTION.

The rule of construction invoked by counsel for appel-

lants (Appellants' Brief, p. 12) that between inharmon-

ious sections of the same act, the last in the order of ar-

rangement will control, is a rule of last resort, and will

not be applied if the intention of the legislators can be

otherwise properly ascertained from the act itself or

aliunde, as it is hereinbefore pointed out in this brief it

can be. The rule is never allowed to override the intent

of the legislators, if that intent can be properly ascer-

tained, and the reverse of the rule is frequently applied.

26 Am. ci Eng. Enc. of Laiv, 2nd Ed., p. 619, note 3.

Sams vs. King, 18 Fla. 637.

Hall vs. State, 39 Fla. 637.

Treasurer vs. Clark, 19 Vt. 129.

Nohle vs. State, 1 G. Green. (la.) 325.

State vs. Williams, 1 Ind. 191.

Two other rules of construction asserted by counsel

for appellants (Appellants' Brief, pp. 12, 13), namely,

**Wlien words occur in a statute which can be given no

effect consistent with the plain intent of the statute they

must be rejected as without meaning," and **>\liere one

section of a statute treats solely and specially of a mat-

ter, it will prevail as to that matter over other sections in

which only incidental reference is made thereto, '

' and the

authorities cited by them in support of the same cannot

be more strenuously urged by them than we urge them

in support of the construction we contend should be given
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Sections 1 and 3 of the act. We differ only in the matter

of the application of the rules.

'

' That every doubt should be resolved in favor of the

life or liberty of the citizen."

Bisk. Written Laws, Sec. 194.

The Enterprise, 8 Fed. Cases 732.

''The interpretation of statutes has always, in mod-
ern times, been highly favorable to the personal liberty

of the subject, and I hope will always remain so.
'

'

Broom's Legal Maxims, p. 422, quoting from Lord

Abinger.

"That every word of the statute should be given

effect."

U. S. vs. Fisher, 109 U. S. 143.

U. S. vs. Gooding, 12 Wheat. 460 (477).

The intention and object of the legislators is the fun-

damental question in judicial construction, and controls:

26 Am. d Eng. Enc. of Law, 2nd Ed., pp. 601-2-3-4.

The Lizzie Henderson, 20 Fed. 524.

Ogden vs. Strong, Fed. Cs. No. 10460.

Wilkinson vs. Leland, 27 U. S. 627 ; 7 L. Ed. 542.

U. S. vs. Buchanan, 9 Fed. 689.

Cardinal vs. Smith, Fed. Cs. No. 2395.

A construction should be given as will avoid unrea-

son, injustice and absurdity:

26 Am. c6 Eng. Enc. Laiv, 2nd Ed., pp. 646, 648.

Rigney vs. Plaster, 88 Fed. 686.

In re Chinese Laborers, 13 Fed. 291.

In re Chinese Merchants, 13 Fed. 605.

Wilson vs. Mason, 1 Cranch. 45 (101).
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Construction of a clause or section should be given

with reference to the evils to be overcome and the object,

intention and purpose of the legislators

:

U. S. vs. Chase, 135 U. S. 255 (261).

Piatt vs. U. P. Ry. Co., 99 U. S. 48 ; 25 L. Ed. 424.

The Church of Holy Trinity vs. U. S., 143 U. S.

457; 36 L. Ed. 226.

Wheeler vs. McCormick, Fed. Cs. No. 17498.

VI.

ATTEMPT AT RECONCILIATION.

The attempt of counsel for appellant (Appellants'

Brief, p. 7) at reconciliation of these two sections of the

act, is wholly ineffective. They have no right to carve up

Section 1, and apply it in fragments in the attempt to

reconcile it with the provisions of Section 3, when con-

gress has made it a connected whole. They might as

well cut out and cast away at once without form or cere-

mony all of the words in Section 1, in any manner con-

flicting with the provisions of Section 3. The one would

be as permissible as the other.

Sec. 1 in its retrospective aspect treats of one class

and condition of persons, and only one class and condition

of persons, and that class is persons convicted, sentenced,

and confined. The language used cannot without distor-

tion be made to treat of one class and condition of persons,

to-wit, persons convicted, and also of another class and

conditions of persons, to-wit, persons sentenced.

The words "any such conviction" in Sec. 1, immedi-

ately following the words "confined in execution of the

judgment or sentence," relate back to the word "con-
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victed" occurring earlier in the section, and renders them

inseparable, and is conclusive tliat but one class and con-

dition of persons are provided for, namely, "persons con-

victed, sentenced and confined."

Besides the construction contended for by counsel

for appellants, that Sec. 1 is sufficiently retroactive to in-

clude persons convicted prior but sentenced after the tak-

ing etfect of the act, and excludes persons convicted and

sentenced prior to the taking effect of the act, is utterly

without reason, and is reductio ad ahsurdam. It strips

the act of the purpose of its enactment, namely, to estab-

lish a uniform rule of commutation of sentence for good

conduct in the case of all federal prisoners, whether in

state or federal iDenitentiaries, and leaves unaffected the

very condition that brought forth the act, and applies it

only to future conditions, and magnifies the j)artiality,

unfairness and want of uniformity, the very essence of

the act that was intended to be law. The language of the

act will not admit of any such construction; it is con-

trary to the clear import of the letters of the attorney

general, upon which the act, solely and alone, was passed.

It would be preposterous to assume that congress in-

tended to include the one class and exclude the other, and

it will never be presumed that congress does an absurd

thing.

Would not their attempt at reconciliation have been

less strained and certainly more in accord with the rules

of construction, and with the manifest purpose and inten-

tion of congress and of the attorney general's office as

declared in his letters to the judiciary committee of the

house, and certainly more in accord with equality, uni-

formity, fairness and personal liberty, for the honorable
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counsel for the appellants to have attempted to conform

the provisions of Sec. 3 to the provisions of Sec. 1, rather

than have attempted to conform the provisions of Sec. 1

to the provisions of Sec. 3

1

This might have done, from their standpoint that a re-

conciliation of the statute within itself is possible, by

reading the clause "and shall apply only to sentences im-

posed by courts subsequent to the time that the act takes

effect," as follows: "And shall apply only to sentences

imposed by the courts subsequent to the taking

effect of the act as hereinbefore provided." That is, the

word "subsequent" be made to apply to the time of the

application of the new law and not to the imposition of

sentence. Thus the old law of commutation, in the case

of persons sentenced prior to the taking effect of the new

act, would apply to the time of the taking effect of the

new act, and thereafter, according to the express terms

of the clause, as above read, the new law of commutation

would apply.

Respectfully submitted, that the judgment of the

lower court should be affirmed.

J. B. METCALFE and

JOHN S. JUKEY,
Attorneys for Appellee.

Oct. 28, 1905.
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